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For most of us in libraries, the issues sur-rounding copyright have been an allusive and sometimes misunderstood element 
of our working lives.  There has been a wide 
push in recent years to add more content us-
ing multimedia to the classroom.  While some 
studies have found statistically significant gains 
in student learning, others have found no mea-
surable differences.  Some researchers have 
attributed this lack to a difference in learning 
styles among students.2  Once learning styles 
were recognized and controlled for, however, 
it turns out that students who prefer visual 
learning styles do better with multimedia class 
material, while students with verbal/auditory 
learning styles perform at the same or lower 
levels with multimedia instruction.3  These 
findings suggest that teachers should include a 
variety of materials and work with all types of 
learning style preferences in order to maximize 
student performance.4 
There are several rights that are included 
in copyright, including the right to transmit, 
reproduce, perform, and display.  Most colleges 
rely on section 110 of the copyright statute (17 
U.S.C. section 110).  The first part of this sec-
tion governs performance or display of a work 
in the course of face-to-face teaching, and the 
second part covers materials transmitted in 
distance education.  However, these sections 
specifically state that they only apply to non-
profit educational institutions.5  As a result, the 
educational exceptions in 17 U.S.C. § 110(1) 
and 17 U.S.C. § 110(2) may not be used by 
for-profit schools.
Distinctions between Nonprofit and 
For-Profit Schools?
Most schools, colleges, and universities are 
either set up as nonprofit institutions, or are 
actually owned and operated by governmental 
entities.  There are numerous state colleges, and 
some community and technical colleges that 
are operated by local governments or school 
systems.  There are also several tribal colleges 
operated by Native Americans.  And, of course, 
West Point, the U.S. Naval Academy, the Air 
Force Academy, and Gallaudet University 
are owned by the Federal government.
A nonprofit college such as Harvard may 
not be owned directly by the state, but it has 
been given a charter to operate for a public 
purpose (in this case, educating people). 
Harvard is exempt from taxation.  Because 
the Internal Revenue Service recognizes Har-
vard as a charitable organization under section 
501(c)(3) of the tax code,6 donations made 
to the school are tax-deductible.  Nonprofit 
institutions are prohibited from distributing 
profits to owners.
On the other hand, the University of Phoe-
nix is a wholly-owned subsidiary of Apollo 
Group.  Apollo is an S&P 500 company which 
specializes in for-profit educational institutions. 
Their stock trades on the NASDAQ Stock Ex-
change (their ticker symbol is APOL).  In the 
past 52 weeks, their stock has floated between 
$42.59 and $81.68 per share.  The revenue 
earned by the University of Phoenix and other 
subsidiaries of Apollo Group is taxed by the 
Federal and state governments, and profits are 
distributed to the stockholders.7
The educational exceptions found in 17 
U.S.C. § 110 are restricted to institutions that 
operate for a public purpose and are exempt 
from taxation under section 501(c)(3) of the tax 
code.  If the institution is not tax-exempt, and 
if donations are not deductible, the education 
exemption doesn’t apply.
Even if a college is nonprofit, it still must 
be accredited in order to take advantage of the 
distance learning provisions in section 110(2) 
of the Copyright	Act.  The accrediting body has 
to be one that is recognized by the Council on 
Higher Education Accreditation and the U.S. 
Department of Education.  If the school is not 
accredited by a recognized accrediting agency, 
section 110(2) is not applicable.
Fair Use
The educational exceptions in section 110 
are only one part of the equation, however. 
There is one other section in the copyright 
statute that should be considered: the Fair Use 
provision found in section 107 (17 U.S.C. sec-
tion 107).  In addition, as librarians we need to 
consider whether the underlying facts can be 
presented in a way that alleviates copyright 
concerns by using facts which are not subject 
to copyright.  Lets examine each of these 
concepts in detail.
The Fair Use provision of the Copyright	Act 
is found in 17 U.S.C. § 107.  This is the part of 
the statute that keeps copyright from infringing 
on constitutionally-protected speech.8  “Fair 
use gives the Constitution breathing space 
between the limits on expression inherent 
in copyright, and the freedom of expression 
guaranteed by the First Amendment.”9  Fair 
Use applies to both published and unpublished 
materials, although you can’t use as much 
material from an unpublished work as you can 
from a published work.10  The Fair Use provi-
sions of § 107 read:
[T]he fair use of a copyrighted work, 
including such use by reproduction in 
copies or phonorecords or by any other 
means specified by that section, for pur-
poses such as criticism, comment, news 
reporting, teaching (including multiple 
copies for classroom use), scholarship, 
or research, is not an infringement of 
copyright. In determining whether the 
use made of a work in any particular 
case is a fair use the factors to be con-
sidered shall include — 
1) the purpose and character of the 
use, including whether such use is of 
a commercial nature or is for nonprofit 
educational purposes; 
2) the nature of the copyrighted work; 
3) the amount and substantiality of the 
portion used in relation to the copy-
righted work as a whole; and 
4) the effect of the use upon the potential 
market for or value of the copyrighted 
work.
The fact that a work is unpublished shall 
not itself bar a finding of fair use if such 
finding is made upon consideration of all 
the above factors.11
The four factors framed above are examined 
to determine whether a particular use of copy-
righted material constitutes Fair Use.  The first 
factor, the nature of the use, looks at whether it 
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is for a commercial or a non-commercial pur-
pose.  The second factor involves determining 
whether the work is fiction or drama, nonfic-
tion, educational, or factual.  The third factor 
looks at the amount of material that is used, 
while the fourth is concerned with whether the 
use of the work will impair the market for the 
original material.  A good place to find informa-
tion on the four factors is Georgia Harper’s 
Copyright Crash Course Website.12 
Although no single factor is given more 
weight in determining whether Fair Use ap-
plies, the most pressing questions that for-profit 
educational institutions must ask are whether 
the nature of the use is commercial and the 
character of the use.  In a for-profit environ-
ment, the nature of the use will always be com-
mercial.  The principle cases on commercial 
use are American	Geophysical	Union	et	al.	v.	
Texaco,	Inc.,13 Basic	Books,	Inc.	v.	Kinko’s	
Copies,14 and Princeton	 University	 Press	 et	
al.	v.	Michigan	Document	Services.15
In the case of American	 Geophysical	
Union	 et	 al.	 v.	 Texaco,	 Inc.,16 the Texaco 
corporate library copied articles and sent them 
to scientists.  The American Geophysical 
Union, a publisher of journals, sued Texaco for 
copyright violation.  The District Court found 
that there was no fair use of the materials,17 and 
the Court of Appeals affirmed this decision.18 
The decision of the appellate court is only bind-
ing law in the 2nd Circuit, which covers New 
York, Connecticut, and Vermont.  However, 
the Court of Appeals decision has been cited 
many times, not only by lower courts, but also 
by the U.S. Supreme Court.  Several other 
circuits have adopted the reasoning, including 
the 6th Circuit in the Michigan	 Document	
Services case.  Thus, the Court of Appeals 
decision is currently the most authoritative 
statement governing fair use in a for-profit set-
ting.  According to the opinion, “courts will not 
sustain a claimed defense of fair use when the 
secondary use can fairly be characterized as a 
form of ‘commercial exploitation,’ i.e., when 
the copier directly and exclusively acquires 
conspicuous financial rewards from its use of 
the copyrighted material.”19
Two other important cases involved mak-
ing the course packs so commonly used by 
academic faculty.  The Kinko’s and Michigan	
Document	 Services cases involved making 
copies that were going to be used for educa-
tional purposes in not-for-profit universities. 
Nonetheless, both cases held that the commer-
cial nature of the businesses, and the fact that 
these copies were subsequently sold, meant that 
the copy shops needed permission to duplicate 
in order to avoid copyright infringement.  It 
did not matter that the materials were being 
put to an educational use.  The commercial 
nature of the copy shops meant that Fair Use 
did not apply.
The course pack cases also pertain to copy-
ing for library reserves.  As a result of the 
Texaco case, a proprietary (private for-profit) 
educational institution such as the University 
of Phoenix would have to obtain copyright 
permission in order to make copies, even 
though a nonprofit educational institution 
such as the University of Arizona could do 
the same thing, and the duplication would be 
considered fair use.  (But, of course, there are 
other questions related to the use of electronic 
reserves.)20
Because the use is considered commercial, 
the amount of material that can be displayed, 
performed, or reproduced for class is very 
limited.  At this point, I would not recom-
mend using films, music, or any other type of 
performances without obtaining permission. 
Similarly, reproducing copyrighted material as 
handouts would probably also be problematic, 
due to the for-profit status of the institution.  I 
advise for-profit universities to obtain permis-
sion before reproducing materials, placing 
items on reserve in the library, or performing 
works in class.
Display of Copyrighted Works
Remember that displaying works is differ-
ent from performing or reproducing them.  This 
usually takes the form of charts, tables, graphs, 
and photographs which have been projected. In 
order to determine whether these items may be 
displayed in class, the Fair Use factors should 
be considered.  We already know that the use 
is commercial, but it may still be possible to 
claim Fair Use — if the other three factors are 
in your favor.
The amount of work used and the effect on 
potential market are often considered together. 
Number three asks how much was used, and 
number four looks at whether this use would 
substitute for people buying the copyrighted 
item.  Impairment of value is usually — but 
not always — related to the use of a substantial 
portion of the copyrighted work.  However, in 
one instance the publication of a 300-word ex-
cerpt from a 454-page book was found to have 
limited the potential market for the book and 
led to cancellation of a major contract. 
The case of Harper	 &	 Row,	 Publishers,	
Inc.	v.	Nation	Enterprises21 involved the auto-
biography of former president Gerald Ford.22 
When President Ford wrote his autobiogra-
phy, The Nation magazine published an article 
about the book and included an unauthorized 
excerpt of about 300 words.23  Under normal 
circumstances, this short excerpt would not 
be considered to be substantial.  However, 
in this case, the part that was quoted was the 
part that dealt with Ford’s decision to pardon 
ex-President Richard Nixon.  This portion 
of the book was described as being among 
“the most interesting and moving parts of the 
entire manuscript.”24  Some have even said 
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ANSWER:  In recent years there has been 
considerable interest in the cover art on record 
albums — CDs just do not inspire the same art, 
probably due to the smaller size.  This exhibit 
should attract a great deal of interest.  The art-
work on album covers is copyrighted as with 
other works of art, assuming the requirements 
of copyright protection were met at the time. 
Assuming that the cover art is copyrighted, 
whether the recording company owns the 
copyright in the artwork or if the artist who 
created it owns the copyright is an important 
issue, but it need not be answered for the first 
part of this question.
The owner of a record album has the right 
to display that copy publicly under the first 
sale doctrine embodied in section 109(a) of 
the Copyright	Act.  The owner of that copy 
has chosen to lend it to you for display, so the 
first sale doctrine that permitted the owner to 
display the work is transferred to the museum 
to display that copy publicly.
Reproduction of the artwork on the cover 
presents another issue entirely.  Using the 
art for promotional materials would require 
permission of the copyright holder, likely 
either the recording company or the artist, but 
either could have transferred the copyright to 
someone else.
QUESTION:		For	mandatory	regulatory	
filings, are for-profit companies required to 
get	permission	for	providing	copies	of	copy-
righted	works	to	government	agencies?		
ANSWER:  There is a strong argument 
that copies of articles required to accompany 
mandatory regulatory filings with various fed-
eral agencies are fair use.  Even if they are not 
fair use, the Copyright Clearance Center’s 




1.  The nature of the use. We know that the use is com-
mercial, because of the for-
profit status of the institu-
tion.
This factor is against Fair 
Use.
2.  The nature of the  
     copyrighted work.
The Encyclopedia of Plant 
is a non-fiction, factual, and 
non-dramatic work. Accord-
ing to the publisher, it is 
“A multi-faceted reference 
work . . . [that] addresses the 
core knowledge, theories, 
and techniques employed by 
plant scientists, while also 
concentrating on applications 
of these in research and in 
industry.”27 Clearly this work 
is meant to be used as a factual 
resource.
This factor is in favor of Fair 
Use.
3. The amount of the  
    copyrighted material  
    used.
In this situation, the flow chart 
and the two plates are very 
small in comparison to the 
entire three volumes of the 
Encyclopedia of Plant Sci-
ences. It appears to be a rea-
sonable and limited amount 
of the work in question. Even 
compared to the 29 plates, 
using two plates appears to 
be reasonable. This factor is 
in favor of Fair Use.
This factor is in favor of Fair 
Use.
4. The effect on the  
    potential market.
Displaying a few plates, ta-
bles, or figures in a lecture 
does not impair the market for 
the original.
This factor is in favor of Fair 
Use.
that it was the only reason why anyone would 
read the book.25
Every Fair Use decision requires careful 
scrutiny of the four factors.  Each factor stands 
on its own, and each must be considered sepa-
rately in order to determine whether the use is 
Fair Use.  This analysis should be done each 
time before a use is made.
Take, for example, a pharmaceutical hor-
ticulture class.  During a lecture, a faculty 
member may wish to use a table or figure for 
illustration purposes.  Suppose that I wanted 
to use a figure that showed regulation of 
ethylene responsive genes in the postharvest 
physiology of flower senescence.  There is a 
great flow chart showing the process on page 
819 of the Encyclopedia of Plant Sciences.26 
The article has one figure, two tables, and 29 
color photograph and illustration plates.  One 
of the photographs and one of the illustrations 
are also relevant to the topic.  We will look at 
the four factors to determine whether the use 
is Fair Use.
In this analysis, three out of the four factors 
were strongly in favor of Fair Use.  Thus, using 
a few tables, charts, figures, and illustrations 
from a factual non-fiction work would appear 
to be Fair Use — even in a for-profit setting 
— as long as the amount remains reasonable 
and limited and the use does not impair the 
market for the original.
Facts That Are Not Copyrightable
One final issue to consider when using ma-
terial in a class is whether you can use facts that 
do not qualify for copyright protection.  Under 
the Copyright	Act, facts can’t be copyrighted. 
Compilations of facts may be copyrighted, 
but the underlying principle itself may not be. 
Even with compilations, there must be a spark 
of originality in the way 
that the editor selected 
or arranged the facts 
in order to qualify for 
copyright.
The premier case 
dealing with compila-
tions of facts was Feist	
Publications,	 Inc.	 v.	
Rural	Telephone	Ser-
vice	Co.,	Inc.28  This case dealt with the issue of 
whether telephone books could be copyrighted. 
The U.S. Supreme Court ruled that in compila-
tions, it is the editorial effort of selecting and 
arranging the facts that constitutes originality. 
“These choices as to selection and arrangement, 
so long as they are made independently by the 
compiler and entail a minimal degree of creativity, 
are sufficiently original that Congress may protect 
such compilations through the copyright laws. 
Thus, even a directory that contains absolutely no 
protectible written expression, only facts, meets 
the constitutional minimum for copyright protec-
tion if it features an original selection or arrange-
ment.”29  [Citations omitted.]  In the Feist case, the 
Supreme Court found that arranging a telephone 
directory by the last name of the subscriber does 
not possess that “creative spark” of originality 
needed to trigger copyright protection.30 
Since the physical properties of an organic 
compound are facts, they can be used in class. 
The periodic table, as an arrangement of ele-
ments by increasing atomic number, is simply 
a fact.  The arrangement required no “creative 
spark.”  Thus, the periodic table does not even 
qualify for copyright protection.  Suppose 
the teacher wanted to use a table such as the 
“Bound Lengths Between Elements Other than 
Carbon,” which is table 3.4B in Dean’s Hand-
book of Organic Chemistry.31  This table does 
qualify for protection.  However, the informa-





) has a bound length of 1.77 Angstroms, 
for example — is not copyrightable.
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Conclusion
Librarians and faculty members in for-profit 
schools face different challenges from those in 
nonprofit or governmental institutions.  The 
educational exceptions found in 17 U.S.C. §110 
are not available.  This can have a substantial 
impact on the educational process.  However, 
the principles of the fair use doctrine still apply, 
and for-profit schools may be able to claim a 
certain amount of fair use (although less than 
nonprofits would be able to use).  It is even bet-
ter, however, if for-profit institutions look for 
information and materials that are not subject 
to copyright, either because they are facts or 
because they are in the public domain.  This 
will help keep away lawsuits, while still allow-
ing students to access the materials they need 
in order to learn.  
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annual copyright license covers electronic 
copies made to accompany regulatory filings, 
however.  A corporate library also could seek 








enhance	 the	Webpage.	 	 Is	 it	 permissible	 to	
use	 these	 images	 or	 must	 the	 library	 seek	
permission?
ANSWER:  The library would need per-
mission to use the dust jacket images.  The 
author is unlikely to hold the copyright in the 
jacket art unless she is also the artist, but she 
may be able to help the library obtain permis-
sion by working through her publisher.  The 
publisher itself may not own the copyright 
in the artwork, but often the publisher only 
contracts with the artist to use the artwork on 
the jacket.  In this situation, the publisher could 
not grant permission to the library to use the 
images on the Website.  The publisher could 











ANSWER:  Many libraries have adopted 
this practice even though the current section 
108 of the Copyright	Act does not envision 





world.  On the other hand, only one user can 
retrieve the article, and one could argue that it 
is the equivalent of delivering one photocopy 
of the article to the user.
Articles should remain available on a Web-
site for only a limited time such as one to three 
weeks.  A user would be alerted that the article 
is available on the Website with a single user 
password and that it will remain available for 
only X number of days.  After that time, the 
article would be deleted even it the user has 
not yet retrieved it.
QUESTION:	 	 What	 are	 the	 copyright	
issues	regarding	copying	an	assessment	tool	
that	was	published	in	1960	and	reproduced	
